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To Whom it May Concern: 
 

Thank you for the opportunity to comment on the Department of Education’s (“the 
Department’s”) Notice of Proposed Rulemaking (NPRM) entitled “Direct Grant Programs, State 
Administered Formula Grant Programs” (Docket ID ED-2022-OPE-0157).  Cru is a nonprofit 
religious organization with affiliated Chapters on college and university campuses across the 
nation.  As our Chapters would be negatively impacted should the proposed rule be enacted, we 
appreciate the opportunity to be heard on this important matter. 
 

I. SUMMARY 
 

This NPRM proposes to rescind 34 C.F.R. §§ 75.500(d) and 76.500(d) based on three 
reasons: 
 

● The provisions are not necessary to protect the First Amendment right to free speech 
and free exercise of religion;  

● The provisions have created confusion among Institutions of Higher Education (IHEs); 
and  

● The provisions’ requirement that the Department investigate allegations that IHEs have 
violated students’ First Amendment rights is “unduly burdensome” to the Department.  

 
NPRM, p. 1.   
 
 In proposing to rescind these provisions, the Department has failed to consider 
significant and vital facts that, when properly evaluated, require a different result than is 
proposed in this NPRM.  Indeed, rather than creating confusion as the NPRM asserts, the 
provisions slated for possible elimination provide needed clarity to IHEs in navigating the 
interplay between First Amendment rights and anti discrimination laws. Accordingly, and again 
contrary to the NPRM’s assertions, the provisions are necessary to protect First Amendment 
rights of free speech and free exercise of religion.  Eliminating the provisions would jeopardize 
these rights by depriving IHEs of necessary guidance and by removing a powerful incentive for 
them to comply - the threat of the loss of federal grant money. 
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 Further, the NRPM asserts that investigating allegations that an IHE has violated the 
First Amendment rights of students would unduly burden the Department of Education, and that 
the Department should therefore not be involved.  A decision by the Department to not become  
 
 
involved in this area would abdicate its responsibilities as an executive agency charged with 
fostering educational excellence and ensuring equal access.  It is astounding that the  
Department’s NPRM on the one hand acknowledges the vital importance of the First 
Amendment rights of America’s students, but then asserts that the Department cannot be 
bothered with protecting these rights because doing so would be too much of a burden.  The 
Department works to protect students and guide IHEs in many important and complex areas,  
but none is more important than the First Amendment.  If the Department feels that it lacks 
necessary expertise and resources to protect these important rights, the solution is to gain that 
expertise and resources, not to vacate the field.    
 

II. DISCUSSION 
 

 The NPRM is correct insofar as it asserts that stakeholders are confused over how 
properly to implement “other nondiscrimination requirements, including the longstanding 
requirements to comply with Federal civil rights laws and regulations.”  NPRM, p. 19.  The 
NPRM errs, however, when it attributes this confusion to the provisions themselves.  Id.  As set 
forth in detail below, the reality is that the confusion from which IHEs suffer predates the 
provisions at issue and relates to the interplay of nondiscrimination requirements and the First 
Amendment itself, not with these provisions.  Quite the contrary, these provisions provide 
needed clarity.   
 

A. The NPRM Misstates the True Nature of the Problem: 
 
 Cru is a religious organization with a presence on over 2,000 campuses across America.  
We regularly hear from universities and student governments that they are applying their 
policies fairly when they refuse religious groups the ability to select qualified leaders by 
considering whether candidates agree with the religious beliefs of the organization because “no 
groups are allowed to use religious criteria in selecting leaders.”  This reflects a fundamental 
misunderstanding of the requirements of the First Amendment and in fact denies religious 
groups their constitutional right to free expression. 
 
 This is so because it is patently unequal to apply nondiscrimination requirements to 
prohibit religious groups from using belief considerations in selecting leaders while allowing 
other groups to expect their leaders to agree with the missions and purposes of their groups. It 
should not be surprising, and certainly not confusing, that religious groups want to pursue their 
religious identity freely and have qualified leaders.  It is consistent with what every other group 
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wants, and it is common sense.  Accordingly, it is not in fact equal treatment as applied when 
these prohibitions directly and only impact religious student groups because they are religious, 
while other student groups are permitted to have belief-based criteria.  For example, the PIRG 
network makes clear in multiple ways that the reason for joining them should be “belief-based.”  
 
See https://pirg.org/why-work-with-us/. (#3 says “you believe…,” #4 says you are willing to work 
with anyone “who agrees with our positions…,” #5 says “you care…,” #7 says “you believe…” 
and #9 says “You’re passionate about…”).  Similarly, the American Association of University 
Women (AAUW) has student chapters, and they specifically say that starting a chapter means 
“AAUW’s student organizations agree to promote AAUW’s mission by advancing equity for 
women and girls through advocacy, education, philanthropy, and research.” In addition, they 
remind their student organizations of their obligation to remain faithful to the national 
organization’s beliefs and goals, stating “Student organizations interested in taking a position on 
any policy issue, including but not limited to federal, state, and local legislation, should 
coordinate those efforts with AAUW before doing so…” See 
https://ww3.aauw.org/resource/student-organization-terms-conditions/.  
 

Permitting secular groups to employ belief-based considerations in determining 
leadership while denying the same right to religious groups is facially disparate treatment.  
 Some IHEs have attempted to justify this disparate treatment by asserting that religion is 
a protected class under nondiscrimination laws.  These same IHEs typically allow fraternities 
and sororities to have gender-based requirements and athletic clubs to have ability-based 
criteria, however, which also impact protected classes, so it is the religious groups that are 
singled out for unequal treatment.  Indeed, Title VII of the Civil Rights Act of 1964 itself 
recognizes that if a  factor such as religion, sex, national origin, etc., is reasonably necessary in 
the normal operation of an organization to carry out a particular job function, then that factor is 
bona fide occupational qualification, and the use of such a factor is not considered 
discriminatory.  Many IHEs seem to recognize this common-sense logic in contexts other than 
religion, but do not recognize it with respect to religious groups. 
 

The ability to include religious belief considerations in determining a group’s leadership 
is no small thing.  In fact, it is what gives a group its distinctive character.  In the same way that 
a chess club is not a chess club if its leaders do not understand chess or an astronomy club is 
not an astronomy club if its leaders are apathetic about the cosmos, a religious group is not a 
religious group if its leaders do not share common beliefs.  As a result of the confusion that 
exists among IHE’s, that the NPRM itself recognizes, religious groups often are faced with a 
Hobson’s choice of abandoning religious belief considerations, which is what gives them their 
distinctiveness, in order to exist on campus and have access to university facilities and 
resources.  They are essentially being told, “You can be a religious group, or you can exist on 
campus and have access to university resources.  You cannot do both.” 

 

https://pirg.org/why-work-with-us/
https://pirg.org/why-work-with-us/
https://ww3.aauw.org/resource/student-organization-terms-conditions/
https://ww3.aauw.org/resource/student-organization-terms-conditions/
https://ww3.aauw.org/resource/student-organization-terms-conditions/
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This is a patently unconstitutional result.  In Trinity Lutheran Church of Columbia v. 
Comer, 582 U.S. ____, 137 S. Ct. 2012 (2017), the Supreme Court considered a case in which 
the Missouri Department of Natural Resources (DNR) denied a Lutheran preschool’s application 
to participate in a government grants program because the DNR had a policy of not approving 
applications from entities owned or controlled by a church or other religious organization.  The  
Supreme Court held that the DNR’s policy violated the school’s First Amendment right to freely 
exercise its religion.  Id. at ____, 137 S. Ct. at 2024-25.  In reaching its conclusion, the Court 
expressly stated, “the Department’s policy puts Trinity Lutheran to a choice: It may participate in 
an otherwise available benefit program or remain a religious institution. Of course, Trinity 
Lutheran is free to continue operating as a church …. But that freedom comes at the cost of 
automatic and absolute exclusion from the benefits of a public program for which the Center is 
otherwise fully qualified. And when the State conditions a benefit in this way … the State has 
punished the free exercise of religion.”  Id. at ____, 137 S. Ct. at 2021-22. 

 
 This is precisely what is happening on many college campuses as IHEs do not 
understand First Amendment jurisprudence and misapply nondiscrimination requirements in a 
way that “conditions a benefit” (the ability to exist on campus) on religious groups giving up their 
religious nature.  In an effort to prevent discrimination on campus, IHEs focus on the wrong 
thing (how religious groups select their leaders instead of how religious groups are being treated 
vis-a-vis other groups) and are, in fact, discriminating.  Conditioning a benefit on a group’s 
giving up its religious identity is, in fact, a First Amendment violation.  As the Supreme Court has 
said, government action that prohibits conduct “because it is undertaken for religious reasons” 
violates the Free Exercise Clause.  Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 
508 U.S. 520, 532 (1993).  Prohibiting religious clubs from using belief-based criteria for 
leadership positions is a prohibition of conduct because it has a religious basis.  This is 
particularly true with respect to how religious groups choose their leaders.  See Our Lady of 
Guadalupe School v. Morrissey-Berru, 591 U.S. ____, 140 S.Ct. 2049 (2020); Hosanna Tabor 
Evangelical Lutheran School v. EEOC, 565 U.S. 171 (2012).  
 
 The NPRM’s characterization of the cause of confusion among IHEs is thus mistaken.  
The confusion does not result from the provisions proposed for rescission in this NPRM.  
Instead, it results from IHEs not understanding how to apply the First Amendment in the first 
instance.  The provisions proposed for rescission provide needed guidance to IHEs on this very 
point where the confusion lies. 
 

B. The NPRM Fails to Develop an Adequate Record Supporting the Need for Change: 
  
As the NPRM correctly observes, the provisions proposed for rescission were added to 

the Code of Federal Regulations and became effective in November 2020.  The decision to add 
these provisions was based on an extensive record that clearly establishes that the confusion 
described above existed before the regulation became effective and that explains in great detail 
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how the provisions address that problem. See Direct Grant Programs, State Administered 
Formula Grant Programs, Non Discrimination on the Basis of Sex in Education Programs or 
Activities Receiving Federal Financial Assistance, Developing HispanicServing Institutions 
Program, Strengthening Institutions Program, Strengthening Historically Black Colleges and  
 
Universities Program, and Strengthening Historically Black Graduate Institutions Program, 85 
Fed. Reg. 59,916 (Sept. 23, 2020).  In that record, the Department specifically said, 

 
The Department notes the numerous comments recounting instances of discrimination 
against religious student organizations, in which they were deprived of recognition, 
funding, or facilities, among other benefits, due to their religious status or character. The 
Department is revising §§ 75.500(d) and 76.500(d) specifically to remedy these issues of 
disparate treatment….  These anecdotes concerned religious student organizations at 
hundreds of schools across the country; came from national nonprofit organizations, 
professors, faculty advisors, students, and lawyers; and described experiences that 
occurred over decades.   
 

Id. at 59,944. Organizations like ours have also shared numerous examples of barriers to 
access that religious student organizations have faced. See attachment 1 for Cru’s Comment on 
the 2020 NPRM; See also attachment 2 for a further list of examples where these issues have 
arisen. 

 
In proposing the rescission of these provisions, the NPRM omits any discussion of this 

extensive record, nor does it reflect any effort to determine whether these instances of improper 
treatment continue.  Accordingly, it is not surprising that the Department misattributed the 
confusion that exists to the provisions themselves instead of to its actual cause - 
misunderstanding the interplay between First Amendment and nondiscrimination requirements.  
The record underlying the 2020 NPRM clearly demonstrates that confusion abounded before 
the passage of the provisions at issue and thus could not have resulted from them.  As the 
Department observed, “A significant number of commenters expressed support for the proposed 
regulations because they would clarify longstanding confusion over religious organizations’ role 
and rights on university campuses.”  85 Fed. Reg. at 59,936.   

 
Instead, rather than identifying any flaws in the 2020 NPRM record or providing any 

updated research evidence, the NPRM bases its conclusion that the provisions themselves are 
the cause of all confusion on the Department’s “outreach efforts” to certain stakeholders, some 
of which said they are confused.  These outreach efforts could not have been very extensive 
insofar as they did not include this organization or, to our understanding, many of our sister 
organizations, including those that have been involved in litigation over these very issues.  That 
is a significant omission.   
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Had the Department asked, they would have learned that, instead of causing confusion, 
these provisions have been extremely helpful in assisting IHEs in understanding how to properly 
balance First Amendment rights and anti discrimination laws.  Indeed, as discussed in further 
detail below, these provisions have allowed Cru and other religious groups to avoid litigation  
simply by referring to the regulatory language in letters to universities, enabling us to reach non-
antagonistic solutions that accommodate religious groups while continuing to uphold and value 
nondiscrimination.  
  

Furthermore, as noted above, the provisions being proposed for rescission became 
effective in November 2020, in the middle of a global pandemic when university operations were 
significantly affected.  Many were operating exclusively or primarily in a remote learning 
environment, and on-campus clubs were simply not meeting.  This is hardly an environment in 
which to properly evaluate the effectiveness of the provisions, nor is it an environment in which 
massive confusion could have developed.  Thus, because the Department failed to account for 
the extensive record underlying the 2020 regulation, failed to consider evidence that the 
provisions have been effective in eliminating confusion, and simply did not give the provisions a 
fair opportunity before proposing their rescission, the record does not support any need for 
change and, in fact, reveals that change at this point would be arbitrary and capricious.   

 
C. The NPRM Incorrectly Concludes that the Provisions Do Not Protect First 

Amendment Rights: 
 
 In addition to failing to pinpoint the true nature of the problem, the NPRM also errs in 
concluding that the provisions slated for rescission do nothing to protect First Amendment 
rights.  See NRPM, p. 20 (“the Department has not observed that [these provisions] have 
meaningfully increased protections of First Amendment rights for religious student organizations 
or campus administrators since the rule went into effect.”).  For the reasons set forth below, this 
conclusion is simply wrong.  The provisions do provide significant protections to First 
Amendment rights that are not available through other means. 
 

1. The NPRM Wrongly Concludes that Litigation Alone is an Adequate Remedy 
  

It is axiomatic that justice delayed is justice denied.  Accordingly, the NPRM’s conclusion 
that aggrieved students can seek redress through the courts provides little comfort.  A student’s 
collegiate career is of very short duration, and civil litigation takes time to resolve.  According to 
the United States Courts’ report “U.S. District Courts - Civil Statistical Tables for the Federal 
Judiciary (December 31, 2021),” the most recent report available, the median time for a civil 
case in a United States District Court to proceed from filing through trial is 29.2 months.  
https://www.uscourts.gov/statistics/table/c-5/statistical-tables-federal-judiciary/2021/12/31  Thus, 
students could be deprived of the opportunity to participate in these groups for well over half of 
the time that they typically are in college.      

https://www.uscourts.gov/statistics/table/c-5/statistical-tables-federal-judiciary/2021/12/31
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In addition to simply the time that litigation takes to resolve, it is costly, sophisticated, 
and complex.  Indeed, the NPRM suggests that these issues are too complex even for the 
Department of Education to investigate.  See NPRM, pp. 21-22 (“The First Amendment is a 
complex area of law with an intricate body of relevant case law.  Closely contested cases … are 
typically very fact-intensive, and litigated thoroughly through the courts. A proper review of an 
alleged violation could require the Department to devote extensive resources to investigate the 
allegation given the nature of these cases.  Therefore, even if the Department revised the 
regulations to clarify this confusion, we would still be concerned that enforcement would be 
overly burdensome for the Department” (footnotes omitted.)).  If navigating these issues is too 
difficult for the Department, then certainly it is too much to expect a typical college student to 
even recognize the violation, let alone find his or her way to court.   

 
Some religious groups, like those affiliated with Cru, have access to a national 

organization that can provide resources and support, including staff who understand complex 
legal theories, but many do not.  Yet even with available support, most students involved in Cru 
do not want to engage in litigation.  They want to avoid the tension that a public battle with their 
university would cause and would rather serve their fellow students and their campus. Many 
groups in fact just disappear if there is not a less confrontational option - a great loss to their 
campus community.  

 
This is particularly problematic for minority religious groups, many of whom do not have 

national organizations behind them.  Students in these groups likely have no ability to challenge 
infringements on their rights.  Accordingly, leaving litigation as the sole remedy places a 
particular and unacceptable burden on minority religious groups. 

 
As a result of these considerations, litigation should be the remedy of last resort, not the 

remedy of only resort.   Student groups of all sorts, certainly including but not limited to religious 
ones, bring great benefit to college campuses.  Student groups of various purposes existing 
together on campus promote diversity and provide emotional safety and growth opportunities for 
students.  Indeed, the Becket Fund for Religious Liberty found that the majority of Americans, 
who have different perspectives on religion, want religious people in the public square.  Fully 
85% of the respondents to the Becket Fund survey support religious sharing.  See 2022 
Religious Freedom Index, Fourth Edition, Becket Fund for Religious Liberty, December 2022 
(page 34 of this index is attached as Attachment 3).   

 
These groups also foster emotional and mental health among students in a way that 

official services cannot.  Indeed, in February 2021, over 70 percent of University presidents 
identified mental health as a top concern.  See College and University Presidents Respond to 
COVID-19: 2021 Spring Term Survey, Part II.  By nearly every metric, student mental health is 
worsening. During the 2020–2021 school year, more than 60% of college students met the  

 

https://www.acenet.edu/Research-Insights/Pages/Senior-Leaders/Presidents-Respond-COVID-Spring-II.aspx
https://www.acenet.edu/Research-Insights/Pages/Senior-Leaders/Presidents-Respond-COVID-Spring-II.aspx
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criteria for at least one mental health problem, according to the Healthy Minds Study, which 
collects data from 373 campuses nationwide (Lipson, S. K., et al., Journal of Affective 
Disorders, Vol. 306, 2022).   

 
Besides promoting diversity and mental health, student groups also promote belonging, 

which has become a key focus for colleges, and a culture of wellness needs to be part of the 
long-term plan for universities. It is well known that “social connection” plays a crucial role in 
maintaining and restoring mental health.  See Student mental health is in crisis. Campuses are 
rethinking their approach. Jillian Kinzie, interim co-director of the National Survey of Student 
Engagement, says the key is to help students connect with a group that supports what they feel 
is a salient part of their identity. Those could be groups based on race, religion, or sexual 
orientation, but also an academic interest or a sports team, for example.” Lu, Adrienne, 
“Everyone is Talking About Belonging,” The Chronicle of Higher Education, Feb 17, 2023 
(Attachment 4).  See also Attachments 5 and 6, which are excerpts from Rockenbach, A.N., et 
al., IDEALS:  Bridging Religious Divides Through Higher Education (2020), which detail the 
importance and benefits of including diverse groups, particularly religious ones, on university 
campuses. 

 
The Department of Education has engaged on these topics, hosting seminars, writing 

blog posts, engaging stakeholders, and publishing resources addressing them.  The 
Department should not then ignore clear evidence that spiritual community, resources, and 
support are a key factor in supporting those very same goals.  Depriving religiously-minded 
students of the opportunity to avail themselves of these benefits while their case winds its way 
through court - assuming it ever gets there - does them a great disservice.  Indeed, as these 
resources demonstrate, it does a tremendous disservice to the entire university community, not 
just those who are religiously-minded.  in light of these considerations, we are shocked that the 
Department has concluded that “rescinding §§ 75.500(d) and 76.500(d) would not have costs 
for students or campus communities.”  NPRM, p. 30.  To the contrary, rescinding these 
provisions would impose tremendous costs on these communities.   
 

2. The NPRM Overlooks Significant Benefits Provided by the Provisions 
 
 The provisions proposed for rescission provide benefits beyond the mere possibility of 
sanction for IHEs who violate students’ First Amendment rights.  As noted above, Cru and other 
religious organizations have been able to avoid litigation simply by referring to the regulatory 
language in letters to and conversations with universities, enabling us to reach amicable 
resolutions that accommodate religious groups while continuing to uphold and value 
nondiscrimination.  A primary benefit of these provisions, then, is that they allow for religious  
 

https://www.sciencedirect.com/science/article/abs/pii/S0165032722002774
https://www.sciencedirect.com/science/article/abs/pii/S0165032722002774
https://www.sciencedirect.com/science/article/abs/pii/S0165032722002774
https://www.sciencedirect.com/science/article/abs/pii/S0165032722002774
https://www.apa.org/monitor/2022/10/mental-health-campus-care
https://www.apa.org/monitor/2022/10/mental-health-campus-care
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organizations to point to them so that universities specifically consider how to treat them fairly 
and how to value their free exercise rights, rather than misapplying the “religion” category in 
ways that end up discriminating against religious organizations.   
 
 For example, a ministry of Cru at the University of Kansas known as “Bridges” was 
denied funding through the Office of Student Diversity to help international students attend the 
Bridges International End-of-the-Year Vision Conference, even though university resources 
were made available to other groups for similar purposes.  The group was informed that the 
request was denied “due to the religious activity that would be taking place during the trip.”  
Cru’s legal staff was able to persuade the university to reverse its decision through a letter that 
pointed out the flaws in the decision, which included specific reference to the regulations 
proposed for rescission in this NPRM.  See Attachment 7. 
 

Another recent example occurred at the State University of New York in Cortland (SUNY 
Cortland).  In that situation, SUNY Cortland rejected a Cru student group’s constitution because 
the constitution said that the ability to provide spiritual leadership to the group and knowledge of 
the group’s core messages would be considerations in selecting the group’s leaders.  It further 
stated that candidates for leadership positions could be asked about their faith, beliefs, and 
views during the election process so that group members could make an informed decision 
when casting their votes.  In rejecting this constitution, SUNY Cortland told the group that  
“elect[ing] anyone based on religious beliefs” would violate school policy.  Again, Cru legal staff 
was able to persuade the university to reverse this decision in a letter that, among other things, 
made specific reference to these regulations.  See Attachment 8.  

 
Thus, although the Department has not received many complaints under these 

provisions and estimates that it will receive fewer than five complaints annually, NPRM, p. 30, 
that does not mean that the provisions are of no value.  To the contrary, the provisions actually 
have proven effective in avoiding conflict and expensive litigation.   
 

This benefits not only student groups, but it also benefits IHEs and their staff.  Indeed, in 
InterVarsity Christian Fellowship/USA v. University of Iowa, 5 F.4th 855, 864 (8th Cir. 2021), the 
court found that the law was clearly established, denied qualified immunity to university 
administrators, and imposed sanctions on the university administrators in their individual 
capacities.  The clarity of these provisions thus assists not only IHEs but also university 
administrators themselves in avoiding expensive adverse judgments.  We note that the NPRM’s 
discussion of available remedies does not discuss the possibility of individual sanctions, which 
does a disservice to these individuals.  The risk of that exposure should be made known to 
them. 
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 As noted above, student groups that are backed by national organizations may have the 
ability to make sophisticated legal arguments to university officials and judges, but most 
religious student organizations do not have access to such resources, particularly those 
representing minority religions.  While a typical college student likely cannot analyze Supreme 
Court precedent establishing the contours of the Free Exercise Clause, he or she can certainly 
understand the plain language set forth in these regulations.  The simplicity of being able to 
point to a regulation, as opposed to having to provide a multi-page, complex legal analysis, is a 
significant benefit that protects both religious student groups and IHEs who in good faith want to 
satisfy First Amendment and nondiscrimination requirements and who want to avoid the costs 
and disruption of litigation.  In short, the provisions provide a way to achieve quick and positive 
resolutions that not only avoid litigation but also do not require the imposition of sanctions 
provided for by the provisions or the need for a Department of Education investigation.     
 
 The NPRM says that some IHEs expressed concern that the Department’s involvement 
“would undermine individual institutions’ ability to tailor their policies to best meet the needs of 
their student populations and campuses within existing legal constraints.”  NPRM, p. 12.  These 
provisions do not deprive IHEs of their policymaking voice.  They merely assist IHEs in finding 
the guardrails beyond which they cannot cross. The provisions do not dictate policies that must 
be adopted.  They simply clarify that IHEs need to make sure to value the speech, associational 
and free exercise rights of religious organizations in a way that is consistent with how the 
Supreme Court views such rights.  This is something many have struggled to do.   
 

3. The NPRM Understates the Value of Loss of Grant Money as a Remedy 
 
 The NPRM states that the Department does “not believe that a threat of remedial action 
with respect to the Department’s grants is necessary to make the guarantees of the First 
Amendment, including the Free Exercise Clause, a reality at public institutions.”  NPRM, p. 21 
(internal quotation omitted).  This conclusion understates the importance IHEs place on grant 
money and its significance as a motivating factor.  Even a cursory review of the Department’s 
website reveals that it awards tens of billions of dollars in grants to IHEs, and IHE’s are 
dependent on receipt of this money.   
 
 A July 2022 study by IBISWorld found that over 40% of total funding for postsecondary 
education in the United States comes from the federal and state governments, with the federal 
government providing the lion’s share. The study found that “[i]n particular, public universities 
depend on government funding as they typically lack the endowment and donation network of 
private institutions.”  See Government Funding for Universities - United States | IBISWorld 
 
 As a result, the threat of possibly losing this revenue stream provides significant 
motivation to universities to ensure that they comply with First Amendment requirements.  GIven  
 

https://www.ibisworld.com/us/bed/government-funding-for-universities/4073/
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the length of time that litigation takes, and the few challenges that have been brought, the 
possible loss of grant money surely exceeds the threat of litigation as a motivator.  The NPRM’s 
implication that the possibility of losing these resources adds nothing to First Amendment 
protection therefore is misplaced.   
 

D. The NPRM Errs in Determining that Protecting First Amendment Rights on 
America’s Campuses is not Within the Department’s Mandate: 

 
 Insofar as there is confusion about principles for preserving First Amendment rights and 
nondiscrimination principles, it is right for the Department of Education to provide guidance for 
how to balance those interests.  Indeed, the Department’s website says that its mission “is to 
promote student achievement and preparation for global competitiveness by fostering 
educational excellence and ensuring equal access.”  If, as the NPRM claims, IHEs are confused 
about how to navigate the interplay between anti-discrimination laws and First Amendment 
rights, then it is the Department’s obligation to fix that, not sidestep the issue.  Sidestepping the 
issue is a failure “to ensure equal access.” 
 
 The Department successfully navigates equal access issues in many different areas.  
That these issues bump into the First Amendment of the United States Constitution in the 
context of religious groups on campus makes it more important that the Department be involved 
in protecting these rights. The Department should see its role as helping IHEs apply the law 
properly in the higher education context. 
 
 The university context is unique and important culturally.  This is not the space of 
government programs or contracts.  It is a clearly First Amendment protected space, where 
associational rights are particularly important and meaningful.  Student groups have a free 
association right that is stronger than the right to get a government contract, and the university 
context is unique in light of its historical role in culture creation, leadership development, and 
academic freedom.  When confusion arises in this area, as the NPRM acknowledges has 
happened in this area, it is important that the Department of Education provide necessary 
guidance to help IHEs navigate that confusion in a way that protects the First Amendment and, 
at the same time, promotes diversity, mental health, and belonging by providing religiously 
minded students equal opportunity on campus. 
 

III. CONCLUSION 
 

 For the reasons set forth above, the provisions proposed for rescission are important in 
addressing confusion that exists on America’s campuses about the interrelationship between 
First Amendment rights and nondiscrimination policies.  Thus, they not only help student groups 
but also IHEs themselves, providing necessary guidance in a way that avoids conflict and  
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litigation, rather than causing it.  Consequently, the Department of Education should not rescind 
these provisions. 
 
 At a minimum, if the Department remains unpersuaded of the benefit of these provisions, 
then it should undertake additional fact-gathering that is lacking in the NPRM.  The Department 
has issued a Request for Information addressing certain parts of this same regulation.  If the 
Department is still unsure, it should seek additional information about §§ 75.500(d) and 
76.500(d) rather than rescinding them.  Specifically, the Department should seek information 
from religious groups on campuses about situations where these regulations have served to 
resolve conflicts.  It should also seek information from IHEs concerning their views on belief-
based leadership criteria for religious groups.  We believe that such fact gathering would make 
clear to the Department that many IHEs would not allow a student group to be registered on 
campus if it required its leaders to agree with its religious beliefs, which is patently 
unconstitutional.   
 
      Respectfully submitted, 
 
 
__________________________________  ___________________________________ 
 
Steve Sellers      Mark Gauthier 
President      Vice President for North America and Oceana 
Cru / Campus Crusade for Christ International  Cru 
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3. Excerpt from 2022 Religious Freedom Index, Fourth Edition, Becket Fund for Religious 

Liberty, December 2022, p. 34. 
4. Lu, Adrienne, “Everyone is Talking About Belonging,” The Chronicle of Higher 

Education, Feb 17, 2023. 
5. Excerpt from Rockenbach, A.N., et al., IDEALS:  Bridging Religious Divides Through 

Higher Education (2020), p. 13. 
6. Rockenbach, A.N., et al., IDEALS:  Bridging Religious Divides Through Higher 

Education (2020), p. 27. 
7. Cru Letter to University of Kansas 
8. Cru Letter to SUNY Cortland 
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